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that the majority of South Carolinians—
both male and female—want the option of
single-gender education offered by The Cita-
del. But the federal government thinks it
knows what’s best for South Carolinians and
is trying to destroy an outstanding edu-
cational environment that South Carolinians
overwhelmingly support.

Tobacco regulation. The Food and Drug
Administration is trampling on states’ turf
with its new proposals for regulating ciga-
rettes and chewing tobacco. Perhaps its sil-
liest demand is that all advertising label
cigarettes as ‘‘a nicotine-delivery device.”
The fact is, Congress has not given the FDA
power to regulate tobacco except in limited
instances. Everything else is up to the
states—at least, it’s supposed to be. We know
the laws in South Carolina, and we can en-
force them without Washington’s ‘‘help.”

Garnishment of wages. The federal govern-
ment is threatening to sue South Carolina
for not complying with a federal law that au-
thorizes the garnishment of wages of people
who get behind on student loans. The prob-
lem is, the law contains no express provision
applying its terms to state government. In
fact, its language attempts to override state
laws altogether. It provides no clear direc-
tion to state governments, but now we’re
faced with the possibility of defending South
Carolina in a suit.

Motor Voter. South Carolina is one of
seven states to challenge the ‘“‘Motor Voter”
law that allows people to register to vote
when they obtain a driver’s license. The
issue is not easy and accessible registration;
we already have that in place. The issues are
the rights of sovereign states and unfunded
federal mandates. The federal government
demanded that South Carolina spend a mil-
lion dollars to expand its voter registration
program—without giving the state a dime.
Then, when we began to implement the pro-
gram, the Justice Department demanded
that the state contact all the people who
theoretically could have registered while we
were in litigation. And it ordered a monthly
report on our progress. This micro-manage-
ment of state business by the federal govern-
ment should be an outrage to all U.S. citi-
Zens.

In closing, the legislation you are pro-
posing promises a meaningful solution to the
federal government’s continued disregard of
the 10th Amendment. Count me in as an en-
thusiastic supporter of the bill, and let me
know of anything I can do to promote its
passage.

With kindest personal regards,
CHARLES MOLONY CONDON,
Attorney General.
STATE OF HAWATI,
DEPARTMENT OF THE ATTORNEY
GENERAL,
Honolulu, HI, March 4, 1996.
HON. TED STEVENS,
U.S. Senator, Chairman, Committee on Govern-
mental Affairs, Washington, DC.

DEAR SENATOR STEVENS: As the Attorney
General for the State of Hawaii, I am writing
to express my strong support for the Tenth
Amendment Enforcement Act of 1996
(“TAEA™).

There have been far too many instances in
which federal laws impede, interfere with, or
nullify state legislative or administrative
actions to the detriment of the interests of
the people of Hawaii. This has occurred in
large part because the federal courts have
given much congressional legislation very
broad preemptive scope, in many cases far
beyond what it appears Congress itself in-
tended. These preemption rulings have pre-
vented the states from enforcing and imple-
menting needed state policies in areas of tra-
ditional state concern, while at the same

CONGRESSIONAL RECORD — SENATE

time failing to serve any significant federal
interests.

In my fourteen month tenure as Attorney
General of Hawaii, examples of important
state policies which were frustrated by pre-
emption rulings made by the federal courts
include the striking down of Hawaii’s em-
ployment disability discrimination laws as
applied to airline pilots, see Aloha Islandair
v. Tseu, Civ. No. 94-00937 (D. Haw. 1995), ap-
peal filed, C.A. No. 95-16656 (9th Cir.), the
overturning of state labor department dis-
cretion to bar preexisting condition limita-
tions in state-wide employee health care
plans, Foodland Super Market v. Hamada, Civ.
No. 95-00537 (D. Haw. 1996), appeal filed (9th
Cir.), and the nullification of a state law
merely asking the State’s two major news-
papers, granted the privilege of doing busi-
ness under a joint operating agreement with
antitrust immunity, to turn over their tax
returns to the state Attorney General, for
subsequent disclosure to the United States
Justice Department, in order to assess the
economic consequences of, and the news-
papers’ continued need for, the antitrust im-
munity, see Hawaii Newspaper Agency V.
Bronster, Civ. No. 95-00635 (D. Haw. 1996), ap-
peal filed, C.A. No. 96-15142 (9th Cir.).

Enactment of the TAEA would be a signifi-
cant step in reversing this disturbing trend,
and would help restore state direction over
areas of predominant, if not exclusive, state
concern. Under the TAEA (Section 6), pre-
emption would only occur when Congress has
explicitly stated that a given area is pre-
empted. This would curtail the potentially
unlimited sweep of the ‘‘implied preemp-
tion” doctrine, and ideally result in a more
narrowly construed ‘‘express preemption.”

Although certain provisions of the TAEA
may pose procedural difficulties, or raise
some questions of interpretation, I support
the overall effect of, and goals behind, the
TAEA, and specifically endorse Section 6,
which would do much to minimize unwar-
ranted preemption of state actions. I would,
however, broaden the language of Section
6(a) to clarify that federal law shall not pre-
empt ‘‘State or local government law, ordi-
nance, regulation, or action,” unless the
statute explicitly declares an intent to pre-
empt. This should ensure that all types of
state action, including, for example, state
discretionary administrative actions not
commanded by any rule or statute, are not
preempted without express congressional
statement of intent to do so.

Thank you for your support of these crit-
ical state interests.

Very truly yours.
MARGERY S. BRONSTER,
Attorney General.
STATE OF COLORADO, DEPARTMENT
OF LAW, OFFICE OF THE ATTORNEY
GENERAL,
Denver, CO, March 15, 1996.
Re Tenth Amendment Enforcement Act

Hon. TED STEVENS,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR STEVENS: I am writing to
express my strong support for the proposed
Tenth Amendment Enforcement Act of 1996.
The proposal is an important part of the con-
tinuing effort to return to the States mat-
ters which properly belong within their con-
trol.

Every state has a vast number of examples
of federal laws and regulatory actions which
have interfered with state powers and objec-
tives. I will mention just a few examples
from Colorado.

The federal government has been espe-
cially intrusive into state affairs in the area
of the environment. The country faces many
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environmental problems, from our quality
problems to hazardous waste cleanups. The
states are diligently working to solve these
problems, while taking into account local
needs and concerns. Federal interference
with state efforts often results in less protec-
tion to the environment and less experimen-
tation by the states.

For example, in 1994, Colorado passed legis-
lation which was intended to encourage busi-
nesses to perform voluntary audits of their
environmental compliance and to promptly
correct any violations found. In exchange for
these voluntary efforts, state regulators will
not impose penalties for the violations. This
program, which will be of great benefit to
the environment, is severely hampered by
the federal Environmental Protection Agen-
cy’s refusal to give the same assurances,
that is, to refrain from prosecuting compa-
nies that voluntarily report and correct vio-
lations.

Another example of EPA hindering state
efforts at experimentation concerns Colo-
rado’s attempts to put in place a unique
water quality testing program. Colorado was
one of the first states to attempt to employ
a different biomonitoring test. Rather than
encouraging these efforts, EPA continuously
rejected Colorado’s regulation implementing
the program until the state rule was drafted
to be word-for-word like a comparable fed-
eral regulation.

Another example in the area of the envi-
ronment concerns air quality. Our state has
been developing strategies to deal with air
quality issues for years. But our problems
and solutions are unique since Colorado is a
high elevation state. A federal ‘‘one size fits
all” approach does not work here. The Envi-
ronmental Protection Agency’s answer—a
centralized emissions testing program-—has
created large implementation costs and re-
duced state flexibility in addressing pollu-
tion problems. Even though Colorado drivers
will expend hundreds of millions of dollars in
testing costs over the next few years, State
officials have no practical alternatives if the
program does not work or if better solutions
are discovered.

Another example of federal intrusion into
matters of state concern arose recently in
Colorado with regard to the Medicaid pro-
gram. As you know, Congress’ 1993 change to
the Hyde Amendment made federal funds
available for abortions terminating preg-
nancies resulting from rape and incest, but
did not require that States pay for any abor-
tions. However, an official at the federal
Health Care Financing Administration wrote
a letter concluding that states must pay for
the disputed abortions. Based solely upon
this letter, and without any change in fed-
eral statutes or regulations, several federal
appellate courts have required States to pay
for these procedures, notwithstanding state
laws to the contrary.

Colorado state officials are in an impos-
sible dilemma because our state constitution
forbids the use of public funds to pay for
these procedures. To avoid violating the
state constitution but still be consistent
with federal mandates, state officials must
either (1) withdraw from the Medicaid pro-
gram and forfeit hundreds of millions of dol-
lars in federal funds, thereby denying thou-
sands of low income Colorado residents ac-
cess to needed medical care or (2) face con-
tempt citations from federal judges. This
problem could have been avoided if federal
officials clearly understood their own re-
sponsibility to protect state prerogatives.

The federal ‘motor voter” law presents a
different type of intrusion. This law doesn’t
treat States just like the private sector, it
actually imposes special burdens simply be-
cause they are States. As the Supreme Court
recognized in Oregon v. Mitchell, 400 U.S. 112
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